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OrHocHo: CranoBume na YHHIE® mo xonsinenusta B 9. 386 ot HIIK, npeasunesn B
33U/ na HakazaTe/HHa Kogekc

YBaxaema rocnoxo Kapasguuesa,

YBaxaeMHy roCIoXH U rocIiofa HapOaHH IIPEeACTaBUTEIIH,

O6ps1am ce KbM Bac BBB Bpb3ka ¢ IPHETHs Ha II'bPBO YETEHE 3aKOHOIPOEKT 33 H3MEHEHHE
v jpombnHeHMe Ha Hakasatennwms xomexc ot 25.10.2018 r. (curmarypa 802-01-36), ¢ xoitto
TOCPENCTBOM T. 5 OT IIpexonHuTe H 3aKIFOYMTENHH pasmopeq0M ce NpaBH INpOMSHA B
pasnopendure Ha ['naea tpumecera or HIIK — Ocobenn IIpaBHUJla 3a pa3riiexJaHe Ha [ena 3a
IIPECTBIUICHUS, H3BBPIIEHH OT HEIBIIHONETHH.

CumsiTam, Ye npeaToKeHHTe TEKCTOBE ¥ CH3IABAHETO HA ail. S u 6 B wi. 386 ot HIIK me ca
CBHOOPA3eHH C MEX/TYHAPOIHUTE CTAHAAPTH II0 OTHONIEHHE Ha TPETHPAHETO Ha HEITbIHONETHH THIA
B PAMKHTE Ha HAKA3aTEIHOTO IIPOM3BOJICTBO M HE MOTAT J1a GBIaT MOTHBUPAHY C TPAHCIOHHPAHETO
Ha Jlupexrnea 2013/48/EC ot 22 oxromspr 2013 rojusa OTHOCHO IPABOTO HA JOCTHII J0 4BOKAT
B HAKa3aTEJIHOTO IPOHM3BOJCTBO U B IPOU3BOACTBOTO 10 €BpONEiicKa 3al0BE 32 aPECT ¥ OTHOCHO
IpaBOTO HA YBENIOMSABAHE HA TPETO JIMLE IIPH 3a[bPKaHe B Ha OCHUIECTBIBAHE HA BPB3Ka C TPETH
U@ X KOHCYJICKH OpraHH IIpe3 epruoia Ha 3aabpykade (HapuyaHa I10-100y ,,JlupexTusara’).

@opMmynMpoBKata Ha 4ieH 5, maparpad 3 or JIMpeKTHBAaTa HE Ch3/@Ba 3aIbIDKEHHE
ABPKABATE HENPEMEHHO Ja NPENBHIST BPEMEHHA JIeporalis Ha IIPHJIAraHeTO Ha IpaBarta IIo
naparpagu 1 # 2: 3. J[ppaBuTe WICHKH MOral Ja W3ION3BAT BPEMEHHA JCPOTAlMs OT
UPHIATaHETO Ha IpaBara o naparpadu 1 u 2, xorato ToBa € 0G0CHOBAHO MPEBH KOHKPETHHTE
OOCTOSITEIICTBA IO JIENIOTO OT HAKOS OT CIEAHHTE HAJIOKHTENHY IPHYHHHE:

a) KOraTo € HaJlile HEOTIOXHa HeoOXOIHMOCT Aa C€ IIPEOOTBPATH HACTBIIBAHECTO HA TEXKH
He6HaI‘OHpI/IHTHI’I ITOoCJIeNITH 33 KUBOTAa, cBoboOIaTAa HITH @HBH‘I@CK&T& HETIPHKOCHOBEHOCT HA JIUIIE,

6) xoraro e Halulle HEOTJIOXHA HEOOXOMMMOCT 1a Ce NPENOTBPATH CHTYAlHs, IPH KOSTO
HaKa3aTeTHOTO IPOM3BOACTBO O MOII0 fa OB CePHO3HO BBIMPENATCTBAHO.

4. Koraro IbpxaBuTe 9YIEHKH M3MON3BAT BPEMEHHA NEPOralls OT MPHIAraHETO HA IPABOTO IO
naparpad 2, Te rapaHTHpaT, Y€ 32 33{bPIKAHETO Ha IETeTO 6€3 HEONPaBIAHo 3a0aBsHE Ce YBEAOMSBA
OTrOBOPEH 3a 3aKPUJIATa WK OIaroChCTOSHUETO Ha Aelara oprag.,

JupexTiBata B HEHHaTA UANOCT — ChoOpakeHue 55 oT npeambiona, wien 5, maparpad 2 u
naparpa 3 1 wieH 14 He Ch37aBa M3UCKBAHE 32 BHBEX/IAHE Ha BPEMEHHA IePOTaLlis.

[Taparpa 2 u3pu9HO pErNaMEHTHpa 3aIbJDKEHHETO HA JLPKABUTE 33 YBEIOMSABAHE HA
HOCHTENS Ha POIMTENICKHMTE IIpaBa, KOraro JIeTe € 3axbpikaHo: 2. Koraro 3amomospeHmsT wim
OOBHHACMHST € JIeTe, JbPKABATE YIEHKH TAPaHTHPAT, Y€ HOCHTEIAT Ha POJMTENICKH IpaBa BBPXY
IETETO CE YBENOMABA IIPU I'bPBA B3MOXHOCT 32 33IBPXKAHETO M 38 OCHOBAHMATA 32 TOBA, OCBEH
aKo ToBa OH IPOTHBOPEYANO Ha Hal-NOGPHA HHTEPEC Ha JETETO, KATO B TAKBB CIydall ce YBEIOMABa
APYT IMOAXONAI Bb3pacTeH. 3a NEIMTe Ha HACTOSIIMSA naparpad 3a JeTe ¢ CYHTa BCSKO JHIE Ha
BB3pacT 1ox 18 romuuu.
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Hoxaro maparpad 3 cb3naBa BB3MOXKHOCT, HO HE M M3MCKBaHE, JBPXKABHUTE 4 BHBEIAT
BPEMEHHA IEpOTallks Ha IPaBOTO Ha yBEAOMABaHE, TO naparpad 2 ch3naBa 3aIb/DKEHHE IBPKARUTE
Jla TapaHTHPaT TOBA IPAaBO KATO EIMHCTBEHOTO M3KJIFOUEHHE, KOeTO J[MpeKTHBaTa H3UCKBA 1A Ce
NpenBAIH, € KOTaTO YBEAOMABAHETO Ha POJUTENHUTE He 61 OMIIO B Hall-no0bp HHTEpeC HA METETO.
Hopu B To3u ciydali obave CEHINECTBYBa 3a[bIKEHHE 33 YBEIOMSABAHE HA JPYT ,OIXOIALL"
BB3PACTEH.

B croreercTBHE C Wwien 24, naparpad 2 ot XapraTa Ha OCHOBHHTE NpaBa Ha EBpomeifckus
CBEO3, KOIaTo [ela ca 3all0J03peH: MK O0BHHAEMH B PAMKHMTE Ha HAKa3aTeJHOTO MPOH3BOJICTBO
UM ca CyOeKT Ha IPOM3BO/ICTBO II0 €BpOIeiiCKa 3all0BEN 3@ apecT, AbPABHTE-WICHKH ClIeaBa 1a
rapaHTHPAT, Y¢ Hak-A00pHAT MHTEpEC Ha JETETO € BUHATH OT IILPBOCTENEHHO 3HaYcHue. VIMEHHO
3aI1a3BAHETO Ha Hail-noOpHs MHTEPEC Ha JIETETO MOXE Ja apryMEHTHpa BPEMEHHA NepOorarus Ha
IPABOTO HA yBENOMABAHE HAa POAUTEIINTE, HO TOYHO Ta3K XHMIIOTE3a HE € ypelIeHa B IMpeIoKeHaTa
npoMsHa Ha 4. 386 ot HIIK.

IIpennoxeHoTO H3MEHEHHE HE CaMO Y€ He Ch3/laBa MapaHLMHM 3a Clia3BaHe Ha Hai-1o6pus
WHTEPEC Ha JIETETO, a NPHUEMAHETO My OM BIOIIMIO BHCOKHTE CTAHIAPTH HA 34IIXTAa, KOHTO Ca
npexsuueny B MoMeHTa B OcobeHHTe IpaBHiIa 3a pasIiIex[aHe Ha Jejla 3a IPEcThIICHHS,
u3pbpuIeHd oT HenbiaHoneTHH B HIIK. Taxopa m3meHeHme 61 GWII0 B NpOTHBOpEUHE ChC caMaTa
HupeKTrBa, KoATO B WwieH 14 permamenTupa, de ,,HUINO B HACTOSAIIATA THPEKTHBA HE Ce TBIIKYBa
KaTo OrpaHM4YEHHE MM JEPOrallis OT KOETO W Ja € OT IpaBaTa H IIPOLECYAIHHTE TapaHIHH,
IpeNoCTaBeHH ChriuacHo Xaprara, EKITY u npyru pasnopenOu Ha MeXIyHApOIHOTO IPABO B TA3H
00acT UM IpaBoTO Ha IBPXKABA WIEHKA, KOATO OCUTYDPABA II0-BHCOKO HHBO HA 3alIATA.

Hmatixu npensu 9ieH 14 u crobpakeHue 55 0T JIApeKTHBaTa, IPEABUASHOTO NObIHEHHE
Ha wi. 386 or HIIK He camo He rapantupa vHTepecHTe Ha HelaTa, HO € M OTCTBIUIEHHE OT
CTaHAapTHTe, npensuneHu B OcobeHuTe mpaBuila 3a pasrieXk[aHe Ha HeNla 3a NPecThIICHUS,
H3BEBPIIEHH OT HEITBIHOIETHH.

IIpueroro Ha nBpBO YeTene mompaHenne Ha 4. 386 or HIIK mpotusopeuu u Ha Ipyrw
MEXIYHapOJHU CTaHIAPTH, CBbP3aHH C TPETHPAHETO Ha Aela B HAKA3ATENHHS IPOLEC, KOHTO
CB3/1aBaT 3a/IbIDKCHHE 33 YBEAOMSIBAHE Ha HOCHTEJIMTE Ha POMHTENCKA OTTOBOPHOCT He3a0aBHO.

[Ipaguno 10.1. ot Ilpasunata Ha OOH OTHOCHO MHHHMANHHTE CTaHZapTH 3a
OCBINECTBABAHE HA NPABOCHAHE IO OTHOLIEHHWE Ha HEHABBPIIUIM IIbaHONeTHE nuna ([JekuHCKy
IpaBuna) pernameHTupa, 4e ,,JIpH 3anbpixaHe Ha JMIE, HEHABLPUIMIO IBIHOJETHE, HETOBHTE
POMHUTENH WIM HACTOMHUK (IONe4MTeN) He3abaBHO Ce yBEJOMSBAT 3a 3albpXKaHETO, a KOTaTo
He3a0aBHOTO yBEIOMSBAHE € HEBB3MOXKHO, POMUTEIHTE MM HACTOMHUKBT TPAOBA 114 C& YBENOMSIT
BBLB BB3MOXKHO Hal-KbC CPOK.

ITpasuno 22 ot IlpaBunata Ha OOH 3a 3akpuia Ha HENBIHOJETHHTE JHIA, JHIIEHH OT
CBOOO/I2 Ha CBOM peil IpeABMKIA, Ue ,, MHbopMamumaTa 3a npuemMaHeTo, 32 caMoTo 3aBefeHHe (3a
3a/(bpXKaHe/IHIIaBaHe 0T cBOOOIA), 3a NPEMECTBAHETO H OCBOOOXKIABAHETO CIEOBA 1A OBIE
He3a0aBHO NPENOCTABEHA HA POIUTENHTE M HACTOMHMIKTE (MOMEUHTEUTE) HIKA HA Hal-OIH3KHS
POOHHMHA Ha CHOTBETHOTO HEHABBPIIHIO IILIHOJIETHE JIHIE.

IIpapunara Ha OOH 0THOCHO MHHUMATHUTE CTAHIAPTH 32 OCHIIECTBABAHE HA IPABOCHIHE
IO OTHOLICHHE Ha HEHABBPIUUIY IIBIHOJNETHE THlla i [IpaBuiiaTa 3a 3aKpHiIa Ha HEBIHONETHHTE
I, JTUIIEHH OT CBOOO/A HAMAT 33 Ib/DKUTENEH XapaKTep, HO Te 3a1aBaT MUHMMATHUTE CTaHIapTH
38 TpeTHpaHeé Ha Jella B HaKa3aTeJHOTO MPOW3BOJICTBO, OTpassiBal MaTepHATHO-IPAaBHHTE H
IIPONECYaTHO-NPAaBHUTE IapaHi(My 32 CIPABE/IMB NPOIEC, PErIaMeHTHPAaH! B Mex IyHapoIHus
IIaKT 32 I'PAKIAHCKUTE U NOTUTHYECKATE paBa, B Konsenimsara Ha OOH 3a mpapara Ha geTeTo u
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Konsenuwmsara 3a 3ammra [IpaBaTa Ha YOBEKA M OCHOBHMTE CBOOOIH M CiienBa Ja ce C'BOGpaSHBEiT u
npuiarat OT IbPXKaBHUTE.

Bspsam, d9e mnpaBata u Hal-1o0puTe HHTepecM Ha IETETO CclemBa Oa ObIaT OT
I'bPBOCTENICHHO ChOOPaXCHHUE IPY IUIAHMPAHE H OCHIIECTBSIBAHE Ha BCska pedopma B 061acTTa Ha
HaKasaTe/IHONpaBHATa IOIMTHKa Ha P. bbarapus u ce mHamsBam ja B3emeTe IIpemBHJ
TOPETIOCOYEHOTO IIPH INIACYBAHETO Ha IIPEATIOKEHUTE TEKCTOBE 3a JOIbIHEHHE Ha uIl. 386 oT HIIK.

C yeaxenue,

H-p Dixeiin Mynra
IlpeacraBuren na YHUUE® B Bnarapus
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Ref, Ne: O-18-097
2" November 2018

To:
Tsveta Karayancheva
Chairperson of the National Assembly of the Republic of Bulgaria

To:
Tsvetan Tsvetanov
Chairperson of Parliamentary Group of PP “GERB”

To:
Korneliya Ninova
Chairperson of Parliamentary Group “BSP for Bulgaria”

To:
Volen Siderov
Chairperson of Parliamentary Group “United Patriots”

To:
Mustafa Karadayi
Chairperson of Parliamentary Group “Movement for Rights and Freedoms”

To:
Gergana Stefanova
Chairperson of Parliamentary Group of PP “Volya”

To:
Angel Isaev
Member, Non-members of the Parliamentary Groups

To:
Spas Panchev
Member, Non-members of the Parliamentary Groups

Copy to:

Danail Kirilov

Chairperson of the Committee on Legal Affairs
National Assembly of the Republic of Bulgaria

To:
The Members of the Committee on Legal Affairs
National Assembly of the Republic of Bulgaria

Regarding: UNICEF position on the proposed amendments of Article 386 of the Criminal
Procedure Code
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Dear Mrs. Karayancheva,

Dear Members of Parliament,

[ am addressing you with regard to the bill for Amendment and Supplement of the Criminal Code
of 25 October 2018 (Ref. No 802-01-36), which was adopted at first reading, introducing a change,
through paragraph 5 of the Transitional and Final Provisions, in Chapter Thirty of the Criminal
Procedure Code (CPC), Special Rules for Hearing of Cases for Crimes Committed by Under-aged
Offenders.

I believe that the drafted supplements to Article 386 of CPC do not comply with the international
standards for the treatment of minors in criminal proceedings and they cannot be justified with the
transposition of Directive 2013/48/EU of 22 October 2013 on the right of access to a lawyer in
criminal proceedings and in European arrest warrant proceedings, and on the right to have a third
party informed upon deprivation of liberty and to communicate with third persons and with consular
authorities while deprived of liberty (hereinafter referred to as “the Directive”).

Article 5(3) of the Directive does not obligate Member States in any way to temporarily derogate
from the application of the rights set out in paragraphs 1 and 2:

“3. Member States may temporarily derogate from the application of the rights set out in
paragraphs 1 and 2 where justified in the light of the particular circumstances of the case on the basis
of one of the following compelling reasons:

(a) where there is an urgent need to avert serious adverse consequences for the life, liberty or physical
integrity of a person;

(b) where there is an urgent need to prevent a situation where criminal proceedings could be
substantially jeopardised.”

The Directive in its entirety, i.e. Consideration 55 in the preamble, Article 5(2) and (3) and Article
14 does not require the introduction of a temporary derogation.

Paragraph 2 clearly sets out the obligation of Member States to ensure that the holder of parental
responsibility is informed as soon as possible of the deprivation of liberty:

“2. If the suspect or accused person is a child, Member States shall ensure that the holder of parental
responsibility of the child is informed as soon as possible of the deprivation of liberty and of the
reasons pertaining thereto, unless it would be contrary to the best interests of the child, in which case
another appropriate adult shall be informed. For the purposes of this paragraph, a person below the
age of 18 years shall be considered to be a child.”

Whereas paragraph 3 creates a possibility, but does not set a requirement for Member States to
temporarily derogate the right to information, paragraph 2 obligates Member States to guarantee that
right and the only exception that the Directive requires refers to the cases in which the provision of
information on the deprivation of liberty to the holder of parental responsibility would be contrary
to the best interests of the child. Even in such cases, however, there is still the obligation to inform
another “appropriate” adult.
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In accordance with Article 24(2) of the Charter of Fundamental Rights of the European Union, when
children are suspected or accused in criminal proceedings or they are subject to European arrest
warrant proceedings, Member States have to ensure that the best interests of the child are always a
primary consideration. Hence, it is the protection of the best interests of the child that might justify

a temporary derogation of the rights of parents to be informed but this particular case is not covered
by the proposed amendment to Article 386 CPC.

On the contrary, the proposed amendment not only fails to ensure the consideration of the best
interests of the child but it would also, if adopted, diminish the safeguards of the best interests of the
child and the high standards of protection that are currently set out in the Special Rules for Hearing
of Cases for Crimes Committed by Under-aged Offenders. Taking into consideration Article 14,
which states: “Nothing in this Directive shall be construed as limiting or derogating from any of the
rights and procedural safeguards that are ensured under the Charter, the ECHR, or other relevant
provisions of international law or the law of any Member State which provides a higher level of
protection”, the proposed amendments contravene the Directive itself.

The amendment to Article 386 CPC contravenes other international standards related to the
treatment of children in criminal proceedings, which create the obligation for the State to inform the
holder of parental responsibility as soon as possible in cases of deprivation of liberty.

Rule 10.1 of the United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(“The Beijing Rules”) reads as follows: “Upon the apprehension of a juvenile, her or his parents or
guardian shall be immediately notified of such apprehension, and, where such immediate notification
is not possible, the parents or guardian shall be notified within the shortest possible time thereafter.”

Rule 22 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty reads
that “the information on the admission, place, transfer and release should be provided without delay
to the parents and guardians or closest relative of the juvenile concerned”.

Although they are not binding, the United Nations Standard Minimum Rules for the Administration
of Juvenile Justice and the United Nations Rules for the Protection of Juveniles Deprived of their
Liberty set out the minimum standards for the treatment of children in criminal proceedings and
reflect the substantive and procedural legal safeguards for a fair trial, as set out in the International
Covenant on Civil and Political Rights, the United Nations Convention on the Rights of the Child
and the Convention for the Protection of Human Rights and Fundamental Freedoms, and hence
Member States should comply with them and apply them.

I believe that the rights and best interests of the child should be a primary consideration in the
planning and implementation of any reform in the area of criminal justice in Bulgaria. I hope that
you would kindly take into account UNICEF’s position while deliberating on the amendments to
Article 386 CPC.

Yours sincerely,

/

Jane Muita
UNICEF Representative in Bulgaria
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